Clean Air Act — Cost Considerations —
EPA v. EME Homer City Generation, L.P.

Air pollution has no respect for state borders.! Harmful pollutants
generated by factories, power plants, and other sources in upwind
states may travel hundreds of miles to reach downwind states, which
receive no economic benefit in return for their degraded air quality.?
Last Term, in EPA v. EME Homer City Generation, L.P.;* the Su-
preme Court upheld the Environmental Protection Agency’s (EPA)
most recent interpretation of the Clean Air Act’s* “Good Neighbor
Provision,” which calls on the states to reduce their emissions of pol-
lutants that prevent other states from attaining the minimum national
air quality standards.® In an apparent environmental victory, the Court
allowed EPA to undertake a cost-effective allocation of emissions-
reduction responsibilities and to immediately promulgate Federal Im-
plementation Plans to bring those allocations into effect.” Although
the decision is not incompatible with the Court’s famous Whitman v.
American Trucking Ass’ns® opinion, which banned the consideration of
costs in setting the national air quality standards,® it nevertheless sig-
nals a troubling shift toward the permissibility of cost considerations in
environmental regulation.

The Clean Air Act (CAA) directs EPA to set National Ambient Air
Quality Standards (NAAQS) at levels “requisite to protect the public
health,”° establishing maximum allowable concentrations of several air
pollutants that are emitted by numerous and diverse sources.!! Each
state then has “primary responsibility”!? for attaining these NAAQS by
promulgating federally enforceable State Implementation Plans (SIPs)
for reducing in-state emissions.’®* Under the Good Neighbor Provision,

L EPA v. EME Homer City Generation, L.P,, 134 S. Ct. 1584, 1593 (2014).

2 Id. The Supreme Court first addressed the interstate air pollution problem in 1907, enjoin-
ing copper smelters in Tennessee from “discharging noxious gas” that had visited “wholesale de-
struction of forests, orchards and crops” in Georgia. Georgia v. Tenn. Copper Co., 206 U.S. 230,
236 (1907). Justice Holmes noted that “[i]t is a fair and reasonable demand on the part of a sover-
eign that the air over its territory should not be polluted on a great scale . . . by the act of persons
beyond its control.” Id. at 238.

134 S. Ct. 1584.

42 US.C. §§ 7401-7671q (2012).
Id. § 7410(a)(2)(D)().

Id. § 7410(2)(2)(D)H)(D).

See EME Homer, 134 S. Ct. at 1600, 1609—10.
531 U.S. 457 (2001).

Id. at 471.

10 42 U.S.C. § 7409(b)(1).

11 See id. § 7409(a)—(b).

12 1d. § 7407(a).

13 See id. § 7410(a)(1).
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each state’s SIP must also “contain adequate provisions” to prevent in-
state emissions “in amounts which will . . . contribute significantly to
nonattainment in, or interfere with maintenance by, any other State
with respect to [the NAAQS].”* If EPA disapproves a SIP or finds
that a state has failed to submit a SIP by the statutory deadline, EPA
must promulgate a replacement Federal Implementation Plan (FIP)
within two years of that finding.'s

EPA’s attempts at implementing the Good Neighbor Provision have
been rejected by the D.C. Circuit more often than not. In Michigan v.
EPA,'% the D.C. Circuit upheld EPA’s decision in its “NOx SIP Call”
regulation'’ to cap reduction requirements at levels that could be
achieved with “highly cost-effective controls,”'® despite a dissent from
Judge Sentelle arguing that cost considerations were clearly prohibit-
ed.’ But in North Carolina v. EPA?° the D.C. Circuit rejected EPA’s
subsequent cap-and-trade-style Clean Air Interstate Rule?' (CAIR) on
grounds of impermissible cost considerations and a failure to achieve
“measurable progress”?? toward downwind state air quality goals.?3
Most recently, in August 2011, EPA replaced CAIR with the Transport
Rule,?* imposing mandatory emissions limits on each state that con-
tributed at least one percent of any NAAQS of any downwind state.?5
EPA chose state-specific limits based on what it determined were “sig-
nificant cost thresholds” for achieving noticeable downwind air quality

14 1d. § 7410(2)(2)D)G)D).

15 See id. § 7410(c)(1).

16 313 F.3d 663 (D.C. Cir. 2000) (per curiam).

17 Finding of Significant Contribution and Rulemaking for Certain States in the Ozone
Transport Assessment Group Region for Purposes of Reducing Regional Transport of Ozone, 63
Fed. Reg. 57,356 (Oct. 27, 1998).

18 Michigan, 213 F.3d at 669; see id. at 674—79. Specifically, states were required to eliminate
as much nitrogen oxide (NO,) as EPA calculated they should be able to remove for $2,000 or less
per ton. Id. at 669.

19 Jd. at 695 (Sentelle, J., dissenting) (“It would appear to me that Congress clearly empowered
EPA to base its actions on amounts of pollutants, those amounts to be measured in terms of signif-
icance of contribution to downwind nonattainment. Instead, EPA has chosen, doubtless in the
pursuit of beneficent ends, to assert authority to require the SIPs to contain provisions
based . . . on the relative cost effectiveness of alleviation. . . . [I]t is undeniable that EPA has ex-
ceeded its statutory authority.”).

20 531 F.3d 896 (D.C. Cir. 2008) (per curiam), remanded without vacatur on reh’g, 550 F.3d
1176 (D.C. Cir. 2008) (per curiam).

21 Rule to Reduce Interstate Transport of Fine Particulate Matter and Ozone (Clean Air Inter-
state Rule); Revisions to Acid Rain Program; Revisions to the NOx SIP Call, 70 Fed. Reg. 25,162
(May 12, 200%).

22 North Carolina, 531 F.3d at 916.

23 Id. at 9g16-18.

24 Federal Implementation Plans: Interstate Transport of Fine Particulate Matter and Ozone
and Correction of SIP Approvals, 76 Fed. Reg. 48,208 (Aug. 8, 2011) (codified at 40 C.F.R. pts. 51,
52, 72, 78, and 97) [hereinafter Transport Rule].

25 Id. at 48,236.
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improvements.?® Having previously disapproved the relevant SIPs
with respect to the states’ good-neighbor obligations,?” EPA simulta-
neously promulgated FIPs to immediately impose the appropriate
emissions controls, particularly on fossil fuel-fired power plants.?3

A divided panel of the D.C. Circuit vacated the Transport Rule in
its entirety.2® Writing for the majority, Judge Kavanaugh?®° held that
EPA had exceeded its statutory authority in two independent ways.
First, he held that EPA had crossed three “red lines”! by effectively or
potentially requiring too great an emissions reduction from particular
upwind states.’? He reasoned that the Transport Rule might (1) re-
quire states to bring their emissions below the one percent contribution
threshold that EPA had established in its first stage of analysis,?? (2)
require states to make emissions reductions disproportionate to their
respective contributions to downwind air pollution,** and/or (3) require
states to do more than necessary to achieve attainment of the NAAQS
in downwind states.?®> Second, he held that EPA had a duty to give
the states extra time to promulgate new SIPs after it had quantified
the minimum good-neighbor reductions that SIPs would have to
achieve.?® Judge Rogers dissented, arguing that the court lacked juris-
diction to consider the three-red-lines argument on account of the peti-
tioners’ failure to state those objections with reasonable specificity
during the comment period.?” She also would have held that EPA’s
SIP disapprovals afforded the agency complete discretion to promul-
gate FIPs “at any time” within the statutory two-year window.38

The Supreme Court reversed.?® In an opinion by Justice Gins-
burg,*° the Court held that EPA had reasonably interpreted an ambig-
uous provision of the Clean Air Act.#' Justice Ginsburg began by ac-

26 Id. at 48,249 (internal quotation marks omitted). EPA thereby required the greatest total
reductions from the upwind states that could reduce their emissions most efficiently, as opposed
to, for example, those that were putting out the most emissions.

27 Id. at 48,219. EPA disapproved the prior SIP submissions of some states simultaneously with
promulgating the Transport Rule, finding that previous approvals had been in error. Id. at 48,220.

28 See id. at 48,279.

29 EME Homer City Generation, L.P. v. EPA, 696 F.3d 7, 12 (D.C. Cir. 2012).

30 Judge Kavanaugh was joined by Judge Griffith.

31 EME Homer, 696 F.3d at 19.

32 Id. at 20-28.

33 Id. at 23—26.

34 Id. at 26—27.

35 Id. at 27.

36 Id. at 28.

37 Id. at 38—40 (Rogers, J., dissenting).

38 Id. at 45—46 (quoting 42 U.S.C. § 7410(c)(1) (2012)) (internal quotation marks omitted).

39 EME Homer, 134 S. Ct. at 1593.

40 Justice Ginsburg was joined by Chief Justice Roberts and Justices Kennedy, Breyer,
Sotomayor, and Kagan. Justice Alito took no part in the consideration or decision of the case.

41 EME Homer, 134 S. Ct. at 1593.
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knowledging the complexity of the regulatory problem at issue, noting
three major challenges: (1) the difficulty of identifying upwind sources
of pollutants, (2) the nonuniformity of pollutant migration given
changing winds, and (3) the chemical transformation whereby nitrogen
oxide (NO ) and sulfur dioxide (SO)) gases from upwind sources create
ozone and fine particular matter (PM, ) pollution in downwind loca-
tions.#? She proceeded to chronicle Congress’s attempts to address in-
terstate air pollution, which culminated in the 1990 Good Neighbor
Provision.** She then endeavored to describe the “two-step ap-
proach”#* employed by EPA in its recent Transport Rule.** The step-
one “screening” analysis, she explained, acted to screen out upwind
states that contributed no more than one percent of the relevant
NAAQS to any downwind state.*® The step-two “control” analysis at-
tempted to achieve a “cost-effective allocation of emission reductions™’
by creating annual emissions “budget[s]™® for each state based on
EPA-determined “significant cost threshold[s].”#°

Justice Ginsburg rejected the petitioners’ challenge to EPA’s FIP
promulgation on the merits, concluding that the Clean Air Act’s SIP
and FIP mandates are unambiguous.’® Rebuking the D.C. Circuit for
reaching beyond the text of the statute, she held that nothing in the
Clean Air Act calls for altering the SIP schedule based on whether
EPA has quantified the good-neighbor obligations.’! She also rejected
the argument that EPA had established a practice of giving the states
more time after it quantified good-neighbor obligations in the NOx
SIP Call and CAIR proceedings, highlighting that “the D.C. Circuit’s
Novth Carolina decision admonished EPA to act with dispatch in
amending or replacing CAIR.”5?

42 Id. at 1593-94.

43 See id. at 1594—95.

44 Id. at 1596 (quoting Transport Rule, supra note 24, at 48,254) (internal quotation marks
omitted).

45 Id. at 1596—97.

46 Id. at 1596.

47 Id.

48 Id. at 1597.

49 Id. at 1596 (alteration in original) (quoting Transport Rule, supra note 24, at 48,249) (inter-
nal quotation marks omitted).

50 JId. at 1600-01. She also rejected EPA’s procedural argument that the challenge to its FIP
authority was barred as an untimely collateral attack on the earlier SIP disapprovals, explaining
that the “gravamen” of the FIP challenge was not that the prior SIP disapprovals had been im-
proper, but that, notwithstanding those disapprovals, EPA had an implicit statutory duty to give
the states a second chance after quantifying their good-neighbor obligations. Id. at 1599.

51 Id. at 1600-01.

52 Id. at 1602. Justice Ginsburg explained that EPA had discretion to change its practice un-
der Motor Vehicle Manufacturers Ass’n v. State Farm Mutual Automobile Insurance Co., 463 U.S.
29 (1983), as long as it provided a reasonable explanation. EME Homer, 134 S. Ct. at 1602.



2014] THE SUPREME COURT — LEADING CASES 355

Justice Ginsburg began her analysis of the Transport Rule with a
relatively lengthy review of the Court’s seminal decision in Chevron
U.S.A. Inc. v. Natural Resources Defense Council, Inc.5>®> She empha-
sized that it is the agency’s responsibility to fill any “gap left open”s* by
statutory ambiguity, and that courts should defer to the administering
agency’s construction in such cases unless “arbitrary, capricious, or
manifestly contrary to the statute.”s> She concluded that the Good
Neighbor Provision indeed contains such a gap, in that it fails to specify
how responsibility for a downwind state’s excess pollution should be al-
located among contributing upwind states.5° She noted that the provi-
sion certainly does not mandate a proportionality approach, as advocat-
ed by the D.C. Circuit and by the dissent, and offered a series of simple
hypotheticals to prove the inadequacy of such an approach in practice.5”
She additionally argued that a proportionality approach would aggra-
vate the potential for overregulation in contravention of the statute.5®

Finally, Justice Ginsburg turned to the permissibility of EPA’s
Transport Rule.5° She explained that “amounts” was the relevant am-
biguous term,® as it failed to dictate which amounts by which states.t!
Given this ambiguity, she concluded that EPA’s Transport Rule calcu-
lus was a cost-effective and equitable way of making such an alloca-
tion, and she applauded the agency for developing an approach that
would require a much lower overall cost and prevent states from free
riding on other states’ earlier investments in pollution controls.®? She
determined that nothing in the statute required EPA to disregard costs,
and that the Transport Rule was a “‘reasonable’ way of filling the ‘gap

53 467 U.S. 837 (1984); see EME Homer, 134 S. Ct. at 1603. Justice Ginsburg rejected EPA’s
procedural argument that the challenge to the Transport Rule was barred for failure to state ob-
jections with appropriate specificity during the comment period, explaining that the “reasonable
specificity” requirement, id. (quoting 42 U.S.C. § 760%7(d)(7)(B) (2012)) (internal quotation marks
omitted), was not in fact jurisdictional; she allowed the challenge on the grounds of the “im-
portance of the issues . . . to the ongoing implementation of the Good Neighbor Provision,” id. at
1603. See id. at 1602—03.

54 EME Homer, 134 S. Ct. at 1603 (quoting Chevron, 467 U.S. at 866) (internal quotation
marks omitted).

55 Id. (quoting Chevron, 467 U.S. at 844) (internal quotation mark omitted).

56 Id. at 1603-04.

57 Id. at 1604—053.

58 Id. at 1605.

59 Id. at 1606.

60 Id. at 1607 (internal quotation marks omitted). Justice Ginsburg thereby avoided EPA’s
argument that “significantly” provided the necessary ambiguity. See 42 U.S.C. § 7410(a)(2)(D)1)(I)
(2012) (requiring each state’s SIP to “contain adequate provisions” to prevent in-state emissions
“in amounts which will . . . contribute significantly to nonattainment in, or interfere with mainte-
nance by, any other State with respect to [the NAAQS]”); EME Homer, 134 S. Ct. at 1611-12
(Scalia, J., dissenting); Reply Brief for the Federal Petitioners at 15-16, EME Homer, 134 S. Ct.
1584 (Nos. 12-1182, 12-1183).

61 EME Homer, 134 S. Ct. at 1606—07.

62 Jd. at 1607.
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left open by Congress.””*® In a footnote, she distinguished Amevican
Trucking as dealing with an “absolute”* provision that provided “ex-
press criteria” for setting the NAAQS.%3

Justice Scalia penned a sharply worded dissent,®® arguing that the
“plain logic” of the statute precludes the cost-based methodology de-
vised by EPA in the Transport Rule, and that the statute is “pregnant
with an obligation” for EPA to give the states another chance at their
SIPs after quantifying the good-neighbor obligations.” He asserted
that, to the extent the proportionality approach is unworkable, the
Good Neighbor Provision would simply be inoperative.®® He further
argued that EPA had made no attempt to show that its chosen cost
thresholds would not result in “gross over-control,”®® and that, more-
over, cost considerations are clearly prohibited under the statute.”®
Justice Scalia relied heavily on American Trucking, which he argued
dealt with the interpretation of an even more ambiguous Clean Air Act
provision than the Good Neighbor Provision.”! He noted that Amevi-
can Trucking had “refused to find implicit in ambiguous sections of the
[Clean Air Act] an authorization to consider costs that has elsewhere,
and so often, been expressly granted,””? and that American Trucking
thus demanded “a textual commitment of authority to the EPA to con-
sider costs.””® Finally, he argued that EPA’s early FIP promulgation
was an abuse of discretion because of the significant harm it caused to
the “cooperative federalism”’# structure of the statute.”s

Even after the Court’s endorsement of cost considerations in E#n-
tergy Corp. v. Riverkeeper, Inc.,’¢ its landmark American Trucking de-
cision was still susceptible of a broad reading that prohibited the con-

63 Id. (quoting Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 834, 866 (1984)).

64 Id. at 1607 n.21 (quoting Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 465 (2001) (inter-
nal quotation mark omitted)) (internal quotation marks omitted).

65 Jd. In a final section, Justice Ginsburg expressed agreement with the D.C. Circuit that EPA
could not use its Transport Rule method to require a state to reduce its pollution by more than
necessary to achieve attainment in every downwind state, or in contravention of the one percent
threshold. Id. at 1608. But she determined that such potentialities could be addressed through
as-applied challenges and did not warrant condemnation of the rule on its face. /d. at 1608-09.

66 Justice Scalia was joined by Justice Thomas.

67 EME Homer, 134 S. Ct. at 1610 (Scalia, J., dissenting).

68 Id. at 1613.

69 Id. at 1615; see id. at 1614—15.

70 See id. at 1616.

1 Id.

72 Id. (alteration in original) (quoting Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 467
(2001)) (internal quotation marks omitted).

73 Id. (quoting Amevican Trucking, 531 U.S. at 468) (internal quotation marks omitted).

74 Id. at 1617.

7S Id. at 1616—21.

76 556 U.S. 208 (2009) (upholding EPA Clean Water Act regulations that included a cost-based
variance procedure).
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sideration of costs in all ambiguous provisions of the Clean Air Act.
EME Homer signaled the end of that broad reading by rejecting the
notion that the structure of the Clean Air Act renders statutory silence
with respect to costs unambiguous. Although EME Homer is not in-
compatible with Whitman, which explicitly left open the consideration
of costs in implementation, it confined Whitman to a narrow interpre-
tation with problematic consequences for environmental advocates.
Before EME Homer, the 2001 decision of American Trucking could
plausibly be read as repudiating the consideration of costs under the
Clean Air Act except where completely unambiguous.”” American
Trucking involved a challenge by industry groups and several states to
EPA’s promulgation of more stringent NAAQS for ozone and PM, _ in
the late 1990s.”® Faced with a D.C. Circuit opinion that upheld the
challenge by resurrecting the long-ignored nondelegation doctrine,”® the
Court unanimously endorsed the delegation of discretion to EPA in set-
ting the NAAQS under Section 109 of the Clean Air Act®° even while
holding that cost considerations were clearly precluded.® The Court
found it highly implausible that Congress might have buried the power
to determine whether cost considerations should weaken national am-
bient air quality standards in the language “requisite to protect the pub-
lic health”? and “adequate margin of safety.”®* It explained that the
cost factor is “both so indirectly related to public health and so full of
potential for canceling the conclusions drawn from direct health ef-
fects”®* that, given that the NAAQS-setting provision is “the engine that

77 See, e.g., Jonathan Cannon, The Sounds of Silence: Cost-Benefit Canons in Entergy Corp. v.
Riverkeeper, Inc., 34 HARV. ENVTL. L. REV. 425, 440 (2010) (“[I]t is unclear whether Justice Scal-
ia’s presumption is local, limited to the NAAQS provisions of the CAA, or has broader applicabil-
ity. . . . If the latter, it could have sweeping implications for the interpretation of regulatory legisla-
tion on this crucial issue.”); Amy Sinden, Cass Sunstein’s Cost-Benefit Lite: Economics for
Liberals, 29 COLUM. J. ENVTL. L. 191, 238 (2004) (arguing that the Court decided American
Trucking at least in part based on a presumption that “where the statutory language is ambiguous,
the court should presume that Congress has not authorized the agency to consider costs”); see also
EME Homer, 134 S. Ct. at 1616 (Scalia, J., dissenting) (criticizing the majority for failing to ad-
here to such a presumption).

78 See Amevican Trucking, 531 U.S. at 463.

79 Am. Trucking Ass’ns v. EPA, 175 F.3d 1027, 1033-34, 1038 (D.C. Cir. 1999); see also Amevican
Trucking, 531 U.S. at 463-64; Elena Kagan, Presidential Administration, 114 HARV. L. REV. 2245,
2364 (2001) (“It is, after all, a commonplace that the nondelegation doctrine is no doctrine at all.”).

80 42 US.C. § 7409 (2012).

81 American Trucking, 531 U.S. at 471, 476. Justice Stevens, joined by Justice Souter, and Jus-
tice Breyer each wrote concurring opinions supporting the Court’s judgment on these two issues
but with alternative rationales. See id. at 487—9o (Stevens, J., concurring in part and concurring
in the judgment); id. at 490—96 (Breyer, J., concurring in part and concurring in the judgment).

82 Id. at 465 (majority opinion) (quoting 42 U.S.C. § 7409(b)(1) (2000)) (internal quotation mark
omitted).

83 Id. (quoting 42 U.S.C. § 7409(b)(1)) (internal quotation mark omitted).

84 Id. at 469.
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drives nearly all of Title I of the [Clean Air Act],”®5 cost would have
been expressly mentioned had Congress meant it to be considered.8¢
Despite the apparent textual clarity of Section 109, the Court also
announced the broader dictum that it had “refused to find implicit in
ambiguous sections of the [Clean Air Act] an authorization to consider
costs that has elsewhere, and so often, been expressly granted.”®” In
this statement, the Court found coherence between its holding in
American Trucking and its previous holding in Union Electric Co. v.
EPA,%8 which, like EME Homer, dealt with Section 110%° implementa-
tion plans,®® thus suggesting that the concept might apply broadly to
the entire Clean Air Act. This reading is further bolstered by Justice
Breyer’s American Trucking concurrence, which expressed disagree-
ment with what he saw as “the Court’s presumption that any authority
the Act grants the EPA to consider costs must flow from a ‘textual
commitment’ that is ‘clear.””! Indeed, Justice Stevens would later
employ American Trucking to argue that “we should not treat a provi-
sion’s silence as an implicit source of cost-benefit authority, particular-
ly when such authority is elsewhere expressly granted and it has the
potential to fundamentally alter an agency’s approach to regulation.”®?
Although the broad reading of American Trucking was made more
vulnerable by the Court’s 2009 decision in Entergy, which found cost-
benefit analysis permissible under an ambiguous provision of the
Clean Water Act,*® it was still not foreclosed prior to EME Homer.
Entergy dealt with Section 316(b),°4 a rather unique requirement in the
Clean Water Act that cooling water intake structures adopt the “best

85 Id. at 468.

86 See id.

87 Id. at 467.

88 427 U.S. 246 (1976); see American Trucking, 531 U.S. at 467, 470.

89 42 US.C. § 7410 (2012); 42 U.S.C. § 1857¢-5 (1970 & Supp. V 1975).

9 See EME Homer, 134 S. Ct. at 1595; Union Electric, 427 U.S. at 257. Union Electric re-
jected cost considerations in EPA’s review of state SIP submissions under a previous version of
the Clean Air Act, where economic and technological feasibility were not among the criteria that
SIPs had to satisfy. Union Electric, 427 U.S. at 256—57.

91 American Trucking, 531 U.S. at 490 (Breyer, J., concurring) (quoting id. at 468 (majority
opinion)). Justice Breyer would have relied more heavily on legislative history to find that the
NAAQS-setting provision in Section 109 was particularly averse to costs. Id. at 492—93, 496.

92 Entergy Corp. v. Riverkeeper, Inc., 556 U.S. 208, 239 (2009) (Stevens, J., dissenting).

93 33 US.C. §§ 1251-1387 (2012); Entergy, 556 U.S. at 226. Cost-benefit analysis may be even
more antiregulatory than mere consideration of costs. For instance, then-Judge Sotomayor decid-
ed Entergy at the circuit level by allowing EPA to consider costs, “in that a technology that cannot
not [sic] be reasonably borne by the industry is not ‘available’ in any meaningful sense,”
Riverkeeper, Inc. v. EPA, 475 F.3d 83, 99 (2d Cir. 2007), but prohibiting EPA from engaging in
cost-benefit analysis, which “compares the costs and benefits of various ends, and chooses the end
with the best net benefits,” id. at 98. While EME Homer held cost considerations permissible, it
did not weigh in on the permissibility of cost-benefit analysis.

94 33 US.C. § 1326(b).
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technology available for minimizing adverse environmental impact.”>
In finding that Section 316(b)’s silence as to cost-benefit analysis or
any other potentially relevant factors did not preclude EPA from con-
cluding that cost-benefit analysis was permissible, Justice Scalia specif-
ically distinguished Amervican Trucking. He asserted that American
Trucking “stands for the rather unremarkable proposition that some-
times statutory silence, when viewed in context, is best interpreted as
limiting agency discretion,” and explained that Whitman’s “relevant
‘statutory context’ included other provisions in the Clean Air Act that
expressly authorized consideration of costs, whereas § 109 did not.”?®
Entergy thus left open the possibility of applying American Trucking
broadly to the entire Clean Air Act, even if it foreclosed American
Trucking’s applicability to the Clean Water Act.

But in finding cost considerations permissible under an admittedly
ambiguous Clean Air Act provision with no express grant of authority
to take costs into account, EME Homer signaled the end of that broad
reading. The two cases were not so incompatible as Justice Scalia con-
tended in his dissent,°” given that American Trucking expressly left open
the permissibility of cost considerations in the development of NAAQS
implementation plans.®® EPA’s multistate allocation of upwind emis-
sions reductions under the Good Neighbor Provision is arguably analo-
gous to the states’ allocation of emissions reductions amongst particular
in-state sources, as both are constrained by the existing NAAQS. Just
as the states can select any combination of emissions reductions so long
as the result is compliance with the NAAQS,*® EPA can select any com-
bination of upwind emissions reductions so long as the result is to elim-
inate “amounts [that] . . . contribute significantly” to other states’ inabil-
ity to attain the NAAQS.'° In any event, American Trucking’s

95 Entergy, 3536 U.S. at 213 (quoting 33 U.S.C. § 1326(b)). The provision aims to reduce the
incidence of aquatic creatures being squashed against the intake filter (“impingement”) or sucked
into a hot power plant (“entrainment”). Id. By contrast, the other Clean Water Act standards
deal with the discharge of water containing various pollutants. See id. at 219—20.

9 JId. at 223.

97 See EME Homer, 134 S. Ct. at 1616 (Scalia, J., dissenting) (“Today’s opinion turns its back
upon [American Trucking] and is incompatible with that opinion.”).

98 See Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 470—71 (2001). The Court noted that
states have to decide “what emissions reductions will be required from which sources,” and that
“[ilt would be impossible to perform that task intelligently without considering which abatement
technologies are most efficient, and most economically feasible.” Id. at 470. The same logic
would apply to EPA’s promulgation of FIPs where states have failed to submit satisfactory SIPs.

99 See 42 U.S.C. § 7410(a)(1) (2012) (requiring states to submit a SIP that “provides for imple-
mentation, maintenance, and enforcement of [the NAAQS]”); see also Union Elec. Co. v. EPA| 427
U.S. 246, 264-65 (1976) (finding that SIPs are only required to meet the “minimum conditions,” id.
at 264 (quoting Train v. Natural Res. Def. Council, Inc., 421 U.S. 60, 71 n.11 (1975)) (internal quo-
tation marks omitted), of Section 110, but can go beyond those requirements if states so choose).

100 EME Homer, 134 S. Ct. at 1606 (alterations in original) (quoting 42 U.S.C. § 7410(a)(2)(D)(i)(I))
(internal quotation mark omitted); see also id. at 1606—07.
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attention to the differences between Sections 109 and 110 suggests that
it is susceptible of a narrow reading that limits its clear-statement re-
quirement to the setting of the NAAQS under Section 109.1°!

EME Homer confined American Trucking to that narrow reading.
Justice Ginsburg could have interpreted American Trucking as relying
on the structure of the Clean Air Act to find that statutory silence with
respect to cost considerations constitutes an unambiguous prohibition
of such considerations. That is, she could have decided EME Homer
at Chevron Step One, finding that provisions of the Clean Air Act that
are individually ambiguous with respect to cost considerations are
rendered unambiguous by the Act’s overall structure. Instead she read
American Trucking as relying on the “requisite to protect public health”
language to find that the NAAQS-setting provision specifically barred
cost considerations by providing one exclusive criterion.'? EME
Homer thus demonstrates the Court’s willingness to reach Chevron
Step Two, rejecting the idea of a structurally derived unambiguity.
Foreshadowing this result, Justice Kagan opined during oral argument
that American Trucking had ultimately endorsed a “fundamentally sil-
Iy”193 means of regulation, and that “most people, everybody” thinks
regulating with attention to costs is “better.”104

To the contrary, however, most environmental advocates have deep
concerns about the consideration of costs in regulation, especially when
that consideration takes the form of cost-benefit analysis.'®5> Such con-
cerns arise because of the difficulty of quantifying environmental
harm, the often antiregulatory slant with which cost considerations are
implemented, and the oversimplification of the political discourse
when cost considerations become the focal point.’°¢ Given the Clean
Air Act’s significance to the protection of public health and the envi-
ronment across the country, weakening its regulatory strength is likely
to have widespread repercussions. Thus, although EPA’s position in
EME Homer was supported by numerous environmental advocacy
groups,'©’ its victory opened a doorway to cost considerations that en-
vironmental advocates may be fighting for years to come.

101 See Amevican Trucking, 531 U.S. at 470.

102 See EME Homer, 134 S. Ct. at 1607 n.21.

103 Transcript of Oral Argument at 13, EME Homer, 134 S. Ct. 1584 (Nos. 12-1182, 12-1183),
http://www.supremecourt.gov/oral_arguments/argument_transcripts/12-1182_22p3.pdf [http:/perma.cc
/3KW5-4AKU].

104 Jd. at 12.

105 Cannon, supra note 77, at 425.

106 See id. Some scholars, however, argue that cost-benefit analysis can be effective in envi-
ronmental protection. See, e.g., Michael A. Livermore & Richard L. Revesz, Address, Retaking
Rationality Two Years Later, 48 HOUS. L. REV. 1 (2011).

107 Tt should not be forgotten that EPA’s victory also meant the immediate implementation of
much-needed upwind emissions reductions.



